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is convicted, the court noted, “the base offense level will
necessarily be the same as that for the marijuana offense be-
cause relevant conduct is the same for both the marijuana and
X . >* | cocaine offenses,” and he may be subject to a concurrent
that was used as relevant conduct in prior sentencing. cantence of 292—365 months, depending on adjustments.
Defendant was part of a conspiracy that attempted to import g ;. Wittie25 F.3d 250 (5th Cir. 1998ee also U.S. v.

591 kilograms of cocaine in Aug. 1990. He was not arre t@%ce,Zl F.3d 70, 73-77 (5th Cir. 1994) (affirmed: not a

then, but was arrested later for the conspiracy’s Feb. ble jeopardy violation to indict defendants in Texas on

possession of 375 pounds of marijuana with intent to dis{risny fraud conspiracy charges that include loan transaction
ute. When defendant was sentenced for the marijuana o

&h2f was used as relevant conduct when defendants were

the cocaine was included as relevant conduct, increasingdiigienced in Kansas on other bank fraud charges; Kansas and
guideline range from 6378 months to 292-365 months as conspiracies are separate offenses, and “we hold that
he was sentenced to 144 months after a §5K1.1 depart@g,qress has not (in the Sentencing Guidelines) evinced the
Defendant was then indicted for the cocaine offense, but €, intent necessary to preclude punishment for a separate

district court dismissed the indictment, holding that punisiyq gistinct offense, even though the underlying conduct has
ment for that offense would violate the multiple punishm en used previously to enhance another sentendit

prong of the Double Jeopardy Clause ofthe Fifth Amendmegiyse only tdimit punishments in the second proceeding
See also U.S. v. Koond®45 F.2d 1145, 1149-54 (10th Clryh6ugh §5G1.3(b)]—not to preclude that proceeding and

1991) (double jeopardy violated by punishing same condygct consequent punishment altogether).
that was previously included as relevant condudty. v.| 5 tineat I.A.4.

McCormick,992 F.2d 437, 439-41 (2d Cir. 1993) (following

Koonce affirmed dismissal of charges). Offense Conduct
The appellate court remanded, finding that Congress ha SS

authorized multiple punishments through the Guidelines.' 5\ Goodchild25 F.3d 55 (Lst Cir. 1994) (Affirmed:
Section 5G1.3(b) (added after Ihe_oncedemsmn), requires |nclusion of late fees and finance charges in credit card fraud
concurrent sentences when a prior pﬁense has “been lllﬂ s is not prohibited by §2F1.1, comment. (n.7). “We hold
taken Into account in tt'e determ|r1at|on of the _offense Ie¥RLt in a case involving the fraudulent use of unauthorized
for the instant offense, . and thus “clearly provides that ﬂ&‘? dit cards, finance charges and late fees do not come within
government may convict a defendant Of one offense ah meaning of the Commentary phrase ‘interest the victim
punish him for all relevant conduct; then indict and convicl) |4 have earned on such funds had the offense not oc-
him for a different offense that was part of the same COUrsq.Qtreq » This phrase, we think, refers to opportunity cost in-
conduct as the first offense—and sentence him again forailast |n 4 credit card case there is an agreement between the
relevant anduct. - - [W]e are sz_;\t|sf|ed that § 56_1‘3 reerE pany and the cardholder to the effect that when payments
Congress's intent to prevent punlshmen_t from be_lng Iargeg e made late, or not at all, the cardholder is subject to late fees
the government chooses to proceed W'.th two dlff_erent "™hd finance charges. This is part of the price of using credit
ceedlngs—_and that Congress aCC(_)mphshes th|_s INtent—p9¥4s. The credit card company has a right to expect that such
by foreclosing a second prosecution but by directing s and charges will be paid. This is not ‘interest that the

the length of the resulting term of imprisonment be no gr tim could have earned on such funds had the offense not
than that which would have resulted from prosecution agd. rred ").See also U.S. v. Hendersds, F.3d 917, 928—
conviction in a single proceeding. Section 5G1.3(b), th P (5thCir.1994) (Interest on fraudulently obtained loans was

fore, accomplishes in successive proceedings what gro Qperly included: “Interest should be included if, as here, the

of counts pursuant to §3D1.2 accomplishes in a single P{f%tim had a reasonable expectation of receiving interest from

ceeding.” The court held there is “no basis for distinguishig@a transaction.” Note 7 “sweeps too broadly and, if applied in

the situation described by §5G1.3(b)*—in which an earlighis case would be inconsistent with the purpose of §2F1.1.").
offense is fully taken into account in sentencing for the IS utlineat 11.D

stant offense—from the reverse situation presented here.

The court also rejected defendant’s claim that, becaussTIMATING DrRuG QUANTITY
the §5K1.1 motion from the first case will not apply to the U.S.v. Hendricksoyo. 92-1386 (2d Cir. June 13, 1994)
second, it is unfair to allow the government to seek what wiBotomayor, Distl.)(Remanded: Where defendant produced
actually be a longer (although concurrent) sentence thawrily 77 grams of heroin over a two-year period, his initial
both offenses had been tried together and sentenced umderession of intent to import 50—60 kilograms of heroin was
§3D1.2(d).See§ 1B1.1(d) & (i) (indicating 8 5K departuresnot sufficient to show he intended and was able to produce that
are considered after offenses have been grouped). If defendamunt. Under former §2D1.4, commentl), “where the

General Application Principles

ReLevanT ConbucT—DouBLE JEOPARDY
Fifth Circuit holds defendant may be tried for offense
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Government asserts that a defendant negotiated to pro uﬁedjustments
contested amount, we hold that the Government bears th)gstrucTioN—RECKLESS ENDANGERMENT

burden of proving the defendant’s intent to produce such any; g Youngyo. 93-50186 (9th Cir. June 7, 1994) (Hug,
amount, a task necessarylly informed, although not det§y (Remanded: Reckless endangerment enhancements for
mined, by the defendant's ability to produce the amougirendants who did not drive during high-speed chase were
alleged to have been agreed upon. . . . [W]e do not, at leagtiBroper without specific findings that, pursuant to § 3C1.2,

a conspiracy case, require sentencing courts to exclude fiQffyment.(n.5), defendants “aided or abetted, counseled,
conside_ration only those drug amounts which the defend@gt,manded. ‘induced, procured, or willfully caused” the
neither intended to produce nor was reasonably capablgygfer's reckless conduct. “[T]he government must establish
producing. Instead, we shift the sentencing guideline 8 2D the defendants did more than just willfully participate in
analysis back to its proper focus—the ‘object of the COfe getaway chase. It must prove that each defendant was
spiracy.” In other words, courts must consider the amount,@§ponsible for or brought about the driver's conduct in some
drugs the conspirators agreed to produce. . . . [Dlefendagigy such conduct may be inferred from the circumstances
ability, which includes that of his coconspirators, to produgg ihe getaway, . . . and the enhancement may be based on
gpecific amounts of narco_tics, is highly relevant in determiggnquct occurring before, during, or after the high-speed
Ing whetper the conspirators agreed to produce the$gse . . . Thus, enhancement under section 3C1.2 requires
amounts.” The court added that this analysis would applyif district court to engage in a fact-specific inquiry.”).
§2D1.1, comment. (n.12).) (Winter, J., dissented.). Outlineat 11.C.3.

Outlineat 11.B.4.a.

: : : | RoLE IN THE OFFENSE
~U.S.v. Pion25 F_.3d 18 (1st Cir. 1994) (Affirmed: Despite ) 5 . Smaw22 F.3d 330 (D.C. Cir. 1994) (Remanded: A

district court's finding that defendant was not “reasonabl;s.7 time and attendance clerk” did not occupy a position of
capable of producing” additional three kilograms he negogjyst within the meaning of § 3B1.3's amended commentary.
ated, that amount was properly included as relevant condahough defendant clearly abused her position, it was not “a
under §2D1.1, commer(n.12), because “he was a memb&Sssition of public or private trust characterized by profes-
of a conspiracy whose object was to distribute more than §j¥nal or managerial discretion” and she was not “subject to
kilograms and . . . he specifically intended to further the caggpificantly less supervision than employees whose respon-
spiratorial objective. . .. [N]either conjunctive clause in Nopijities are primarily nondiscretionary in nature,” as is now
12 can be ignored.” Also, defendant’s “inability to producgquired under Application Note 1. Although defendant was

the additional three kilograms was no impediment t0 i3 ntenced before Nov. 1, 1993, the amended Note should be

imposition of the ten-year minimum sentence mandated Byyjied because it is clarifying, rather than substantive.).
statute. . . . Absent a statutory alternative, . . . we think a

. ; ! Pitiineat I11.B.8.a.
cation note 12 provides the threshold drug-quantity calculus

upon which depends the statutory minimum sentence fix@friminal History

under 21J.S.C.8841(b)(1)(A)(ii).”).But cf. U.S. v. Legarda, ONSOLIDATED OR RELATED CASES
17 F3d496,500 (1St C|r1994) (“OUI’ case law has follow dC UsS. v. Hallman23 F.3d 821%(1 Cir. 1994) (Remanded:

the language of this Commentary Note in a rather faithigkfendant's prior sentence for forgery should not have been
fashion, requiring a showing of both intent and ability t9,nted in the criminal history score for the instant conviction
deliver in order to allow the inclusion of negotiated amo possession of stolen mail because the two offenses were
to be delivered at a future time.”). related as “part of a single common scheme or plan,”
Outlineat I1.B.4.a. §4A1.2(a)(2), commen{n.3). “[A]ll of the stolen mail . . .
- was in the form of checks or credit cards and [the check in the
Determmmg the Sentence prior forgery offense] was from a sequence of blank checks
RESTITUTION _ found within the stolen mail. Therefore, it is reasonable to
U.S.v. Gibbeng5 F.3d 28 (1st Cir. 1994) (Remanded: khfer that the mail was stolen to find checks or other instru-
was error to order restitution to cover loss to governmegents that could be converted to use through forgery.” Noting
involved in defendant’s illegal purchase of food stamps froffat “intent of the defendant is a crucial part of the analysis,”
undercover agent at one quarter their face value. Althoughhe court distinguished.S. v. Ali951F.2d827, 82§ 7thCir.
government can be a “victim” under the Victim and Witnes)92), because there the defendant had no prior intent to forge

Protection Act, its application in this situation is unclear armoney order he obtained in the robbery of a supermarket.).
“nothing in the legislative history of either the organic Actytlineat IV.A.1.b.

or it amendments indicates that losses incurred in govern-

ment sting operations should be subject to recoupment r@}entencing Procedure
the VWPA.” Thus the appellate court invoked the rule @fj\ awruLLY SeizED EVIDENCE

lenity to hold that “a government agency that has lost money\ s y. Kim25 F.3d 1426 (9th Cir. 1994) (Affirmed: Drugs

as a consequence of a crime that it actively provoked in ©i;e4 during an illegal search may be included as relevant
course of carrying out an investigation may not recoup th@jnduct where the search was not carried out for the purpose
money through a restitution order imposed under the VWPé¥.increasing defendant’s offense level. The appellate court
... [However,] other methods of recovery remain open t9 la¢t open the question whether suppression “would be neces-
government, notably fines or voluntary agreements for resthry and proper” if evidence was illegally obtained for the
tution incident to plea bargains.”). purpose of increasing a defendant’s guideline sentence.).
SedOutlineatV.D.2 and summary Meachanin 6GSU#15. | Outlineat 1X.D.4.




